
 

 

 
Premier analysis of federal legislative and regulatory developments for the nation’s 2,000 most advanced 

life insurance planners, focusing on business, estate, qualified and nonqualified retirement planning. 
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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Tax Court has determined that the gross estate of a decedent included the 

proceeds of two life insurance policies owned by the decedent on the date of his death.   

Decedent was the record owner of three life insurance policies, a policy issued by West Coast Life 

Insurance Co. on October 22, 2003 (West Coast policy), a policy from Allianz Life Insurance Co. (Allianz 

policy), and a $100,000 policy from Amerus Life Insurance Co. (Amerus policy) issued on November 7, 

1983. Decedent's brother, Edmund Fujishima, was the named beneficiary of the West Coast and Allianz 

policies, and Ms. Fujishima, the mother of decedent and of his brother, was the named beneficiary of the 

Amerus policy.  

As the result of an accident in 1992, Decedent had difficulty working, and his mother, Ms. 

Fujishima, took care of him; he lived in her house; and she fed him, clothed him, and paid his bills. She did 

so gratuitously and would have done so without expectation of payment. The expenses were paid in cash, 

and no records were kept showing the amounts expended by Ms. Fujishima or by Decedent.  

On the Form 706, United States Estate (and Generation-Skipping Transfer) Tax Return, filed on 

April 6, 2007, the values of the Allianz policy and the Amerus policy were included, but the West Coast 

policy was shown as "(disputed ownership)" with no value reported.   

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref12-04.pdf
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Decedent’s estate contended that the West Coast and Allianz policies, although shown in the 

issuing companies' records as owned by decedent, were in fact owned by Ms. Fujishima. Ms. Fujishima 

testified that she paid the premiums, and she produced copies of three canceled checks dated in 2003 and 

2004 payable to West Coast Life Insurance Co. She claims that the record of the company showing 

Decedent as the owner was a mistake by the agent, but she could not produce any documents concerning 

the policy or the testimony of the agent. Her pretrial memorandum states: "There is some question as to 

whether she ever received the actual policies, so she in her review would have noted the error."  

The government argued that the inclusion of the Allianz policy and the Amerus policy on the estate 

tax return undermines petitioner's argument that Ms. Fujishima was intended to be the owner of the West 

Coast and Allianz policies, and that it would be illogical to treat the policies inconsistently. It also relied on 

inclusion of the Allianz policy on the estate tax return as an admission.  

The Court concluded that:  

“[w]ithout any corroboration of Ms. Fujishima's conclusory and subjective testimony as to her 

intent, . . . the record ownership of the West Coast policy is the most persuasive evidence and . . . 

the admission as to the Allianz policy by reporting it as an asset of the estate on the estate tax return 

has not been overcome. We cannot conclude that Ms. Fujishima was the owner of the policies. It is 

more likely that she paid for them on behalf of decedent and her other son, just as she paid other 

expenses for decedent during his lifetime.” 

The Court therefore held that the values of the West Coast and Allianz policies should be included 

in the taxable estate.  

The Revenue Service has sometimes stated that it is willing to ignore the so-called "policy facts" 

where those facts do not conform to the intent of the parties thereunder and there is strong extrinsic 

evidence of an enforceable contract between the parties having contractual rights in the policy which 

indicates that the legal relationships recited in the policy have been altered. See, e.g., Salyer v. U.S., (E.D. 

Ky. 1998), discussed in our Bulletin No. 98-74, TAM 9651004, discussed in our Bulletin No. 97-1, and 

Estate of O'Daniel v. U.S., 6 F3d 321 (5th Cir. 1993), discussed in our Bulletin No. 93-97. As we have 

noted in the past, however, although a decedent's estate may be able to overcome the presumption of a 

decedent's ownership of the policies on the insurance company's records, insureds and insurance advisors 

would be well advised to make sure that these records reflect the ownership of the policy by the correct 

person or entity. 

Any AALU member who wishes to obtain a copy of Estate of Fujishima v. Commissioner  may do 

so through the following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU 

website at www.aalu.org and enter the Member Portal with your last name and birth date and select Current 

Washington Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and 

include a reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

http://www.aalu.org/
mailto:raglani@aalu.org
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THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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